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On Home Countries' Regulations under the
Framework of Environmental Protection in
International Investment Law—A Perspective
from Overseas Investment of China

Nanmengdi SUN"

[Abstract]: The current wave of globalization continues to transform
the business landscape and impact companies around the world. Increasing
economic presence of China on the world stage has undoubtedly played a
significant part in this global trend. Especially as “the Belt and Road”
provides a development platform with huge inclusiveness,the overseas in-
vestment of China is developing rapidly,but the overseas investment of
China mainly concentrates on energy,mining and public works. Such a
model may lead to serious environmental problems along the way,thus the

environmental protection issues have been increasingly called attention to.

* Author: Nanmengdi SUN (7 A ) ,Paralegal , Zhejiang Brighteous Law Firm, Master of international

economic law, from Zhejiang Gongshang University.
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One of these issues,for example,is that many scholars and news reports
from western countries criticize the production model of China,saying its
outputs produce serious environmental pollution. This essay attempts to
discuss the responsibilities and obligations for environmental protection of
home countries in the existing framework of international investment laws
from different perspectives and propose corresponding solutions in terms of
domestic environmental protection and international community responsi-
bilities.

[Keywords]: International investment law,China’s overseas invest-

ment, environmental protection,home countries regulations

INTRODUCTION

“The Belt and Road” (hereinafter referred to as B&R)Initiative,also
known as the Silk Road Economic Belt and the 21st Century Maritime Silk
Road,aims to build a trade and infrastructure network connecting Asia
with Europe and Africa along ancient trade routes. Over 100 countries, re-
gions and international organizations have expressed support for or partici-
pated in the Initiative. With the implementation B&R strategy,China’s
rapid economic growth has been driven by high investment rates,and the

development of economy promotes the booming of China’s overseas invest-
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ment in turn. China’s overseas investment refers to direct investment on
capital ,equipment , technology , patent rights and trademark etc. from Chi-
nese enterprises,corporations and other organizations to set up overseas
joint ventures, cooperative operations,wholly —owned enterprises or other
types of enterprises,corporations ,subsidiaries and branches. @ China is
quickly becoming one of the world’s largest overseas investors, measured
by the amount of money it directs overseas.

As the statistics indicated in World Investment Report 2017: Chinese
Overseas Direct Investment (hereinafter referred to as ODI) is being in-
creasingly aligned with the countries B&R plans,and China will be mak-
ing investments of USD 150 billion to B&R countries within the next five
years. ZFurthermore, China’s ODI is surging despite weak global growth as
Chinese companies continue to internationalize their business. Non—finan-
cial ODI increased 53.3 percent year on year to reach 145.96 billion U.S.
dollars in the January-October period. According to statistics of Thomson
Reuters,in the year of 2016,the domestic investors of China made non—
financial ODI to 164 countries and 7961 overseas companies and accumu-
latively realized an investment of 170.11 billion U.S. dollars with a year—
on—year growth of 44.1%. The value of newly signed contracts reached
244.01 U.S. dollars with year—on—year growth of 16.2%. In the first half of
2017,0DI was over 170 billion U.S. dollars. Additionally,State —owned
China National Chemical Corporation agreed to buy Swiss crop seeds and
pesticides company Syngenta for US$43 billion earlier in the year of 2017.
The deal ,which is expected to go through by the end of the year,would be

China’s largest overseas acquisition.”’

© China’s Foreign Trade,China’s Overseas Investment, Economic and Trade Features,8(1994).

@ Chinese Overseas Direct Investment Turns Towards OBOR as Beijing Pledges USD2 Trillion in Purchase ,
Silk Road Development Weekly,May 17,2017

@ South China Morning Post, China Smashes Annual Outbound Investment Record Racking Up US$111b in
Overseas Investments in Five Months ,17 May 2016, http://www.china—invests.net/20160517/40326.aspx (last
visited on 27 Oct. 2017)
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However,overseas investment to developing countries mainly focuses
on energy,nuclear, mining acquisition and other energy resources. It can
be observed that Mergers and Acquisitions of China’s overseas investment
mainly concentrate on energy,mining, manufacturing and public works.
Such a model with its particular features may lead to serious environmental
problems along the way. Even “the Belt and Road” initiative seems to
mainly focus on the infrastructure. This plan is not only about constructing
roads and building trade ties,but more importantly,it is about development
and sustainability ,as was said by professor Chen Xin from Chinese Acade-
my of Social Sciences. ¥ Environmental responsibility of a country means
legal responsibility for internationally wrongful acts which constitute non-
performance to international environmental obligations,or acts not prohibit-
ed by international law but lead to damage to the environment (take dam-
age to the environment caused by normal business operations). Not only in
international environment law is environmental responsibility placed in an
important position,but also in the field
of international investment law. Nowa-
days,with the aggravated global environ-
ment,it is necessary to make some
changes to the rules of international law
on environment responsibility of a coun-
try related to international investment.
The environmental responsibility men-
tioned above also includes environmental
liability of home countries to ensure o-

verseas investment enterprises are under

control .’

@ MU Xuequan, “One Belt,One Road” Initiative Brings More Than Infrastructure to Central and Eastern
Europe ,Xinhua News,8 Oct. 2017.

® LI Zunran,On Environmental Responsibilities of Home and Host Countries of Foreign Investors ,Journal
of Henan Normal University Vol. 36,NO.1,120 (2009).

81




£ 3 13% 6 18 38 35

. HOME COUNTRIES’ RESPONSIBILITIES IN
ENVIRONMENTAL PROTECTION

The transfer of advanced technologies and injections of funds during
the process of international investment stimulates the development of envi-
ronmental protection industry,and it may also promote the deeper and fur-
ther inter—state environmental cooperation,thus such a type of transfer is
of great essence in perspective of global sustainable development. © Thus
we cannot deny the significance of the relationship between international
investment and environmental protection. When it comes to China,this
question becomes more complicated. In fact,some China’s overseas in-
vestment projects caused or are causing environmental problems,such as
Sudan’s water conservancy project,Chile’s copper mining project and Ar-
gentina’s manufacturing project. As a home country,China has to deal
with these problems and focus on the regulations of law and relative in-

vestment agreements and treaties.

A. Home Countries’ Liabilities in the Existing Framework of Trade
A greements

As state responsibility has been declared in international law,all the
countries have the rights and should take the responsibilities to protect the
activities abroad operated by their nationals and business entities. Such a
type of protective mechanism is established by home countries to prevent
overseas investors from suffering damage in host countries,hence home
countries should be granted the right of subrogation to demand well and
timely compensation.

Since the past international investment treaties overemphasized on in-

terest protection of home countries and investors, United Nations Confer-

© GAO Lin,REN Danhong,Research on Hotspot Issues of International Economic Law,China Democratic
Legal Press (Beijing),at 343 (2007).
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ence on Trade and Development (hereinafter referred to as UNCTAD) pro-
posed to increase obligations of home country in new bilateral investment
treaties in order to ensure the balance of rights and obligations of home
countries,investors and host countries in view of international investment
relationship. ©Accordingly ,Canada—Colombia Free Trade Agreement also
made direct reference to the obligations for States Parties to encourage en-
terprises to shoulder social responsibilities in its preamble and substantial
provisions. Furthermore,similar contents can be seen in Article 10.15 in
Chapter Ten Investment of Canada—Honduras Free Trade Agreement ®and
Chapter Ten (environment) of Canada—Jordan Free Trade Agreement. @Al
these provisions indicate a type of value orientation of making home coun-
tries take the responsibility to protect environment. However, these liability
terms are merely with soft potency and short of obligations for home coun-
tries to regulate overseas investment in view of environment protection.

To sum up,home countries are supposed to ensure that their multina-
tional corporations (hereinafter refers to MNCs) are not going to violate
the laws and regulations of host countries. ~ However, liability for busi-
ness entities from home countries violating laws in foreign countries is un-

certain.

B. Necessity for China to Value Environmental Protection in QOverseas
Investment
Overseas economic and trade co—operation zones have become a ma-

jor format for Chinese enterprises to “go out” ,and serve as an important

@ See UNCTAD,World Investment Report 2003—FDI Policies for Development: National and International
Perspective,Sales No E. 03. II. D. 8 (7/2003),Part 11 (Enhancing the Development Dimension of
International Investment Agreements),Chapter VI (Eight Key Issues: National Experiences and International
Approaches).

@ http://www.international.gc.ca/trade —agreements —accords —commerciaux/agr —acc/honduras/10.aspx?lang =
eng, (last visited on 19 June,2017).

@ hitp://www.international.ge.ca/trade—agreements—accords—commerciaux/agr—acc/jordan—jordanie/chapter1 0—

chapitre10.aspx?lang=eng, (last visited on 19 June,2017).
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carrier and platform for foreign investment and co—operation. According to
the Ministry of Commerce,at present,China is developing 56 co—operation
zones in 20 countries along the Belt and Road routes,accounting for
72.7% of the total number of overseas co—operation zones under construc-
tion, involving a cumulative investment of US$18.55 billion and drawing in
1,082 operating enterprises with a total output value of US$50.69 billion.
These zones have created about 180,000 jobs for the local communities,
helping to promote the industrialization of the host countries and the de-
velopment of their related industries—particularly the development and up-
grade of key industries such as light textiles,home appliances,steel,
building materials, chemicals, automobiles ,machinery,and mineral prod-
ucts. However,the more we gain,the more we think.

Firstly,the domestic environment of home countries is a significant
aspect of investment environment,but it may also impact international in-
vestment directly or indirectly. ®On the one hand,natural resources is the
major object of international investment,for instance,the investment of
mineral exploration or deforestation. On the other hand, environment is also
a crucial external condition which decides whether a country is allowed to
invest in or not. Therefore ,natural resources are regarded as an essential
factor in some investment projects. Chinese companies’ investment abroad
does not generally depend on exploiting existing competitive advantages as
the mainstream FDI theory prescribes. Gu™ points out the most important
drive element leading Chinese companies successfully is  “go Africa” and
is the particular role China’s entrepreneurship plays there: “Chinese in-
vestors are the risk —taking ventures with strong —minded work ethics.”

However,China’s overseas investment,although considered as a long—term

O JTANG Honglian , International Investment and Environmental Protection Legal Mechanism,Academics in
China, 170-171 (2008).

Y GU,China’s private enterprises in Africa and the implications for African development. European
Journal of Development Research,Special Issue on China,India and Africa,The last golden land? Chinese

private companies go to Africa,IDS Working Paper,March,2011.
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strategy ,lacks corresponding environmental protection programs.
Secondly,as China continues to expand overseas investments,under-
standing and managing the environmental and social impact of these in-
vestments in host countries can help it build mutually beneficial relation-
ships with host countries. Besides,if home countries can regulate its MNCs
successfully, it is able to bring well-deserved reputation to themselves. ®In
the economic aspect,if an investment project causes serious environmental
pollution, it is more likely to be obstructed by local residents, environmen-
talists or NGO, which not only affects the construction process and project
operation,but also causes the failure of local investment. Take Chevron
Case for instance,during the disputes with Nigeria,Chevron did not fulfill
social responsibility because its
petroleum production caused seri-
ous environmental pollution,
which triggered the continuous
protests of local residences and
made Chevron itself become the
target of public criticism. ® This
is a typical lesson for China’s o-
verseas investment: if Chinese in-
vestors do not put enough empha-
sis on local ecological environ-

ment ,eventually they have to suf-

fer great losses and may lose the

whole investment.

® HAN Xiuli,Research on Environment Protection of China’s Overseas Investment,Law Press of China

(Beijing),at 36 (2013).

% Scott Pegg,The Cost of Doing Business: Transnational Corporations and Violence in Nigeria,Security
Dialogue, Vol. 30,473,477 -478 (1999) ; Information for the Protest of Chevron Corporation for their
Involvement with Oil and Gas Projects in Burma (Myanmar),available at http://protestchevron.blogspot.com/

,(last visited on 20 July,2017).
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[I. REGULATION METHODS MADE BY HOME COUNTRIES

As mentioned before,the home country is one of the important par-
ticipators. Home countries are supposed to ensure that their MNCs are not
going to violate the laws and regulations of host countries. Under the Min-
istry of Environmental Protection of China,the Department of Policies,
Laws and Regulations is in charge of establishing and strengthening basic
laws and policies such as environmental laws,administrative policies and
economical regulations. It is also responsible for the development of na-
tional environmental protection policy and macro strategy. The national
government has undertaken a number of measures to curb pollution in
China and improve the country’s environmental situation. In April 2014,
the government amended its environmental law to better fight against pol-
lution. Among all the policies made by different countries,one thing is un-
deniable—all the policies emphasize the responsibility for home countries
to guarantee the practices of their business entities comply with the laws
and regulations of host countries,especially under the circumstance that

the laws of host countries are inconsistent with those of home countries.

A. Methods at Legislative Level

Legislation is usually proposed by a member of the legislature (for
instance ,a member of Congress or Parliament) ,or by the executive,where-
upon it is debated by members of the legislature and is often amended be-
fore passage. Legislation is regarded as one of the three main functions of
government which are often distinguished under the doctrine of the separa-
tion of powers. The legislative methods herein refer to the laws that apply
to overseas investment of home countries and their investors,rather than to
the acts or omissions of citizens of host countries. Additionally,compared
with host countries,home countries are able to further exercise the power

of extraterritorial regulation.
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Firstly,home countries as the parens patriae,who have the responsi-
bility to supervise the performances of their overseas investors,in other
words ,home countries take the responsibility to manage the overseas in-
vestors effectively. ®In practice,regime of law regulating overseas invesi-
ment involves review and approval of foreign investment,levy on the over-
seas investors and domestic corporation law,anti—trust law etc.,they can
influence and bind the investment patterns,organizational structure and
enterprise scale of overseas investment. ®Secondly, powers to control the o-
verseas investors and the control capacity have been proved by US prac-
tice. In Siberian Pipeline Dispute in the year of 1982,President Regan
demanded American overseas enterprise to stop the trade with Soviet U-
nion. In addition,overseas subsidiaries of American —owned companies
were regarded by American authorities as “puppet tool”.®The same advo-
cacy is also embedded in Stockholm Declaration Article 21,wherein the
natural resources of the earth,including the air,water,land,flora and fauna
and especially representative samples of natural ecosystems, must be safe-
guarded for the benefit of present and future generations through careful
planning or management, as appropriate.

However, the environmental protection system of home countries is not
as good as that of host countries.”Actually ,for the reasons of native private
interest, environmental pollution shifting and disputes of interest group
etc.,most of home countries’ international investment laws fail to directly
stipulate the environmental protection obligation of domestic investors in
other countries. Even though there are some model investment agreements

for a few countries,they are only calls which indicate that the domestic in-

% Shinya Murase, Perspective from International Economic Law on Transnational Environmental Issues
Recueil Des Cours, Vol. 253,287,390 (1995).

® CHEN An,International Economic Law Monograph ,Higher Education Press,641 (2007).

® A. V. Lowe,International Law Issues Arising in the Pipeline Dispute ,German Yearbook of International
Law, Vol. 27,5471 (1984).

@ TANG Shumei, Theory and Practice of International Investment Law ,Social Sciences in China Press
(Beijing),: at 254-264 (2004).
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vestors shall protect environment.

Since China’s overseas investment has caused environmental pollu-
tion and the existing relative investment agreements lack the provisions
regulating the obligations of home countries to protect environment,it is
necessary to establish home countries regulations to bind the enterprises so
that the home countries themselves could gain stronger competitive edges
and a greater amount of economic interests in the long run. The specific
methods of regulating the pertinent stipulations for home countries will be

introduced in Part III of this essay.

B. Methods at Judicial Level

a. Transnational Litigation on General Tort

In terms of general transnational tort action,there are a lot of theories
supporting that parent companies ought to be responsible for the damage to
the environment caused by their subsidiaries,such as “piercing or lifting
the corporate veil”, “joint liability”, “direct parent liability” , “multination-
al group liability”, “multinational economic networks” etc. ®More impor-
tantly ,no matter whether parent companies have the substantive possession
of the subsidiary,they have to be bound by “piercing or lifting the corpo-

rate veil” if proved controlling effectively over their subsidiaries or groups.

% Sarah Joseph, Transnational Human Rights Litigation ,Hart Publishing,129-142 (2004).
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Moreover,it can be observed in Amoco Cadiz Case judgment made by
Northern District Illinois Court: As a large —scale multinational corpora-
tion,Standard Oil completes oil exploration, production, processing and
marketing through its subsidiary,so Standard Oil is supposed to be respon-
sible for the torts caused by Anglo Iranian Oil Company (hereinafter re-
ferred to as AIOC). As Standard Oil controls AIOC and its transportation,
which makes AIOC work as a tool of Standard Oil. Additionally,Standard
Oil participated and controlled design,construction, operation and manage-
ment of Amoco Cadiz from the beginning,who took Amoco Cadiz as its
own vessel. @ At last,in the petroleum of France coastline accident,the
Court drew the conclusion that the parent company shall be responsible for
the fault liability on the basis of being the actual controller.

b. Transnational Litigation based on ATCA

U.S. Congress introduced Alien Tort Claims Act (hereinafter referred
to as ATCA) in the year of 1789 ,which also known as Alien Tort Statute
(hereinafter referred to as ATS). This Act authorizes original jurisdiction
to federal district courts that: “any civil action by an alien for a tort only,
committed in violation of the law of nations or a treaty of the United
States.” Accordingly,even at the end of last century,some scholars ex-
pressed their belief in ATCA’s applicability to environmental problem.
Beth Stephens and Michael Ratner optimistically think international envi-
ronmental law is evolving rapidly,and rights implied in the ATCA standard
soon may be more clearly established. Hari M. Osofsky argues that ATCA
can provide relief for indigenous people who suffer from severe environ-
mental harms caused by multinational corporations.*Therefore ,some schol-
ars advocate that “aliens who are infringed by U.S. Corporations on human

rights, or whose multinational company’s environment is damaged---are al-

¥ The Amoco Cadiz,US District Court,Northern District of Illinois,Easter Division,Judgment of April
18,1984,699 F. 2d 909,at 337-338 (1983).
P See Osofsky,fn. 6 at 335.
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lowed to bring the suit before U.S. Court”, Zas “torts based on trans—
boundary environmental damages --- which violate international law” may
fall with the scope of ATCA.%

In fact,the alien tort cases accepted by U.S. Federal Courts usually
involve assistance and collusion. The first major cases related to environ-
mental protection against corporations were filed by Ecuadorian and Peru-
vian plaintiffs against Texaco Inc. pursuant to the ATCA in 1993 and
1994. The latter’s oil exploration and extraction activities in Ecuador and
Peru had allegedly caused environmental and personal injuries. ®The dis-
trict court originally dismissed the lawsuit in 1996 and held that the case
should be heard in Ecuador. The district court dismissed the lawsuit again
on the ground of forum non conveniens under the condition that the Sec-
ond Circuit Court required a new trial. At last,this ruling gained support
of the Second Circuit Court. ?From then on, it continues to be difficult to
apply ATCA to environmental cases. Federal courts have always been wary
and rejected claims based on alleged violations of the right to environment.

Thus it is the multinational company who should undertake the liabil-
ity under the ATCA suit circumstance. Specifically,the leader and the rep-
resentative of the company are supposed to bear individual responsibility.?
At least,one thing is without any doubt that we should value the role of
ATCA in protecting overseas investment environment in the United States.
More importantly,alien tort legislation as a special remedy is able to hold
the overseas investors civilly liable for not fulfilling the responsibilities of
environmental protection. Although such type of actions are restricted by

the principle of forum non conveniens,the victims still could get relief

2 Armin Rosencranz,Richard Campbell, Foreign Environmental and Human Rights Suits against U.S.
Corporations in U.S. Courts ,Stanford Environmental Law Journal, Vol. 18,146 (1999).

2 See Sarah Joseph, fn. 30 at 28-30.

? See Aguinda v. Texaco Inc,142 F. Supp. 2d 534 (S.D.N.Y. 2001).

Y 1d,303 F. 3d 470 (2d Cir,2002).

5

®

®

HAN Xiuli,Research on Environment Protection of China’s Overseas Investment,law Press of China

(Beijing), at 151 (2013).
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through suit or out—of —court set-

tlement.

[ll. REVELATIONS FOR
CHINA’S OVERSEAS
INVESTMENT

B&R Initiative proposes a
new version of economic globalization unlike the one traditionally led by
some developed countries. The traditional model we have witnessed is
somewhat unbalanced ,uncoordinated and unsustainable, causing a series of
conundrums. For example,regional economies integrate while the global e-
conomy fragments,and global wealth surges while the gap between rich
and poor widens. B&R Initiative maintains the principle of achieving
shared growth through discussion and cooperation,strives to connect with
each participating economy’s development road map,and commits to be

open and practical in its approach.

A. Revelations from Domestic Perspective

In general ,national laws,policies and regulations on foreign invest-
ment can be classified as either restrictive or encouraging measures,
through which a host country can directly require foreign investors to
change the means of investment or can alter important economic elements
for them so as to induce foreign investment according to its own design.®
So home countries have to take it into consideration and make correspond-
ing countermeasures. The most common supervisory measures include re-
viewing overseas investment projects or proposals to ensue the true intent

of foreign investors and the consistency of the proposed investments with

the general aims and strategies of domestic economic development. Most

% WANG Guiguo, International Investment Law: A Chinese Perspective ,Routledge (London),6 (2015).
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developing countries have such provisions in their laws. In order to pro-
mote overseas investment by their domestic enterprises,some home coun-
tries have entered into bilateral agreements with host countries,providing
political environmental protection guarantees and other guarantees to their
domestic investors.?

In recent years,some countries with slow economy have enacted laws
to strengthen environmental protection. For instance,Nigeria’s House of
Representatives held the second reading of the new draft of the Petroleum
Industry Bill (PIB),opening the way for its debate. The bill is expected to
overhaul the country’s corrupt oil industry,open the sector for more in-
vestment ,and give more oil earnings to government.®Additionally,in Peru,
Mines and Hydrocarbons Law requires foreign investors to consult with the
residents of local communities through a public hearing. In May 2015, Pe-
ru’s Congress enacted Law on the Right to Prior Consultation for Indige-
nous or Native Peoples. It requires that the company shall introduce and
explain the mandatory environmental impacts evaluation it takes,so that
local people could raise questions and make protests on the spot,and the
company should take all the questions and protests into considerations.?
Environmental Impact Assessment law of the PRC has gone into effect on
1 September 2003 ,but it still does not include the overseas investment.
Since environmental impact assessment is the most important element of o-
verseas investment environment protection,Overseas Investment Law
should regulate that overseas investors shall comply with the environmental

impact assessment law of host countries.

A crucial way to regulate the overseas investors is to strengthen su-

7 Ibid,at 14.4

#  QObafemi Oredein,Nigeria’s Petroleum Industry Bill Could Become Law by Mid—-2013,21 November,
2012, http://www.epmag.com/Technology—Regulations/Nigerias—Petroleum—Industry—Bill-Become-Law—Mid—
2013_109986. (last visited on 20 July,2017)

2 Barbara Kotschwar,Theodore H. Moran and Julia Muir,Chinese Investment in Latin American

Resources: The Good ,the Bad and the Ugly,Working Paper,Peterson Institute for International Economics,

11 (2012).
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pervision and regulations. The National Development and Reform Commis-
sion has reduced the scope of approval and decentralized approval authori-
ty in order to perfect the supervision and encourages enterprises to make
independent investment so as to exert the potential of social investment. 38
approval authorities have been canceled or delegated. The projects ap-
proved by the national level will be further reduced by 40%. The Chinese
side holding (including relative holding) encourages projects which are
less than 1000 million U.S. dollars to be transferred to local governments
for approval. All real estate projects and the restricted projects with less
than 100 million U.S. dollars will be transferred to provincial governments
for approval. The overseas investments in addition to involve sensitive
countries , sensitive regions,and sensitive industries,will all be recorded to
manage. The foreign investment department director, Gu Dawei concluded,
“except for a few of the projects with special provisions,the approval of o-
verseas investment projects will be canceled.”

Therefore ,the competent department of environmental protection ad-
ministration of home countries should undertake the responsibility, mean-
while the domestic enterprise shall develop autonomy self—motivation. On
the one hand,the home country is supposed to assess the environmental
impact of significant overseas investment projects. On the other hand,if the
overseas investors fail to testify that environmental impact and resource
consumption of the overseas investment project are qualified,competent
department of environmental protection administration shall not approve
this project. Besides,not only during the period investors invest abroad ,
but also in the overseas investment operation period,should the environ-
mental impact be assessed,since such type of investment ought to be sys-
tematic and continuous.”

States should reform bilateral investment treaties (hereinafter referred

? RENG Peng,ZHU Rong,The Irresponsible Overseas Investment,Qinghai Science and Technology,23
(2012).
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to as BITs) to remove,or at least limit,encumbrances on a State’s regula-
tory power to protect human rights. States should review their BITs,and
where there is horizontal incoherence,harmonize their human rights poli-
cies across government departments and agencies. Additionally, States
should add to their BITs broader policy objectives in preamble provisions,
substantive language that acknowledges State sovereignty,broader jurisdic-
tion regarding human rights—related matters,and requirements for expertise
regarding human rights—related matters in arbitral tribunals. Lastly,States
should mandate open dispute resolution to bring greater transparency to the
BIT regime and wider publication of BIT decisions to enable greater study
of the international investment law environment.

Moreover,BITs could be restructured,not to remove the rights and
benefits BITs grant to MNCs,but to create reciprocal obligations for MNCs
to act responsibly and not violate human rights. First, States could structure
umbrella clauses in BITs to be reciprocal. Second,States could stipulate in
their BITs,or subsequent Host —State Agreements with investors,that in-
vestment contracts and project information must be published. Third, States
could require that investors comply with a “due diligence” standard,a gen-
eral requirement to uphold human rights,the International Labor Organiza-
tion (ILO)’s core conven-
tions, existing corporate
codes of conduct,and/or
anti —corruption obliga-

tions. Lastly,States could i — s L

_‘l.m'n'u ol | ]! 'Il" |T|||”“|lg

require that investors com-
plete and publish environ-

mental and social impact
@D

assessments.

P Leonard V.B. Sutton, Bilateral Investment Treaties: A Friend or Foe to Human Rights? Denver Journal of
International Law and Policy,22 (2011).
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B. Revelations from International Perspective

International cooperation in environmental matters takes place mainly
in framework of complex normative and institutional architectures tackling
specific environmental problems: multilateral environmental agreements
(hereinafter refers to MEAs).®International law and MEAs broadly endorse
the concept of sustainable development, generally defined as the “develop-
ment, which meets the needs of the present without compromising the abil-
ity of future generations to meet their own needs”.®In practice,nuclear en-
ergy and forestry projects,or carbon storage and genetic resources exploita-
tion activities should meet the criteria of being sustainable. *For sustain-
able development to enter the legal discourse,it is necessary to consider it
on the national level and plan for it accordingly. Riccardo Pavoni recog-
nizes the importance of paying attention “to the relationship between in-
vestment law and the exercise of environmental participatory rights at the
national level.” ¥ National Contact Point (hereinafter refers to NCPs)
regime is an effective method of levying,which has been proven by the
States Parties of Organization for Economic Cooperation and Development
(hereinafter refers to OECD). OECD Guidelines mean to establish the
contact points among all States Parties and help to establish the mediation
mechanism to deal with misconduct appeal of multinational companies.
More importantly,the practice of OECD can be used for reference in the
field of overseas investment. The overseas investors will be complained to

relative contact points once they damage the environment of host coun-

2 R. Churchill,G. Ulfstein,Autonomous Institutional Arrangements in Multilateral Environmental
Agreements: a Little Noticed Phenomenon in International Law , American Journal of International Law,vol.
94,623-59 (2000); T. Gehring, Treaty—Making and Treaty Evolution,in D. Bodansky,]. Brunnée and E.
Hey (eds), The Oxford Handbook of International Environmental Law,OUP (Oxford),at 467-97 (2007).

# World Commission on Environment and Development,Our Common Future, (46) 1987.

# P. Birie,A Boyle and C. Redgwell,Investment Law and the Environmental,OUP (Oxford) ,at 125
(2009).

® Riccardo Pavoni, Environmental Rights ,Sustainable Development ,and Investor-State Case Law: A Critical

Appraisal in Human Rights in International Investment Law and Arbitration ,Pierre ~Marie Dupuy et al.

eds., 545 (2009).
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tries ,which is able to regulate the overseas investors in an effective way.®

In respect of social responsibility of overseas investment,the home
country has to integrate corporate social responsibility (hereinafter referred
to as CSR) in investment regulation by the hard law in order to regulate
the domestic enterprises to conduct properly. As a general principle of
law, good faith “protects certain finalities anchored in the common interest
against excessive individualist pretenses”. ®In this light only those in-
vestors’ expectations that can be qualified as “legitimate” are relevant un-
der the fair and equitable treatment (hereinafter refers to FET) standard of
protection of overseas investments. Pursuant to it,investors are entitled to
operate “with a reasonable expectation to make profit and to have the ben-
efit of incentives provided by law without suffering the arbitrary exercise of
a right which would prevent such enjoyment”. ®To make the corporate
comply with the international principles applicable to the fields of envi-
ronmental protection is one of the functions mainly performed by CSR. As
the conduct of the investor plays a role in the application FET and in the
characterization of the investment as a bona fide investment,it can be
questioned whether the compliance with the CSR standards by investors
could condition the qualification of their expectation as legitimate and of
their venture as a good faith investment.

Indeed, relations between States no longer dominate the international
environment. Rather, autonomous,non—State actors,supranational corpora-
tions wield an extraordinary amount of financial and political power,acting

“in near—total impunity.” ®Such power should be matched with a corre-

® See Sovereign Wealth Funds Generally Accepted Principle and Practices “Santiageo Principles”, October
2008.

@ R. Kolb, Principles as Sources of International Law (With Special Reference to Good Faith),Netherlands
International Law Review,vol. 53,18 (2006).

B Amco Asia Corporation and others v. Republic of Indonesia,ICSID,ARB/81/1,20 November 19841
ICSID Reports,at 490,493.

® Anne—Christine Habbard, The Integration of Human Rights in Corporate Principles ,in Organization for
Economic Co—operation and Development ,Guidelines for Multinational Enterprises 99,99 (2001).
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sponding degree of responsibility and accountability. So it is of great im-
portance to establish the effective and feasible contact points among rela-
tive countries in the field of overseas investment,for the purpose to pro-
mote the cooperation between host countries and home countries,to main-
tain the investment environment on the level of international cooperation.
Besides,as the Central Asian Area is in a special geography situation
on B&R,this area has participated in the project and made earliest
achievements.” Among them,the Republic of Kazakhstan has the closest e-
conomic ties with China. According to the statistics provided by Statistical
Commission of National Economic Department of Kazakhstan,the bilateral
trade volume between Kazakhstan and China reaches 105.67 U.S. dollars
making up 13.9%. “Kazakhstan has issued a series of environmental laws:
Forest Code of the Republic of Kazakhstan, Water Act of the Republic of
Kazakhstan, Land Law of the Republic of Kazakhstan, Transitional Solution
of Sustainable Development (2007—2024) and Ecosystem Protection Law
of the Republic of Kazakhstan etc.. ®Some developments in emerging e-
conomies are based on national law,while others result from individual
corporate initiatives. For example, Vietnam’s Law on Environmental Pro-
tection requires strategic environmental assessments (SEAs) pertaining to
regional and sector planning. In Korea,banks,insurers,securities firms,
and the government together formed a green finance council. The Financial
Service Commission of Korea is building a database to encourage and cap-
ture corporate disclosure of environmental information. As for home coun-
tries and foreign capital enterprises,it is necessary to conduct an environ-

mental review if there may be adverse effects in the environment.

LI Ziguo,High Consistent Interest Central Asia Warmly Embraced “the Belt and Road” , http://www.
cssn.cn/zzx/gjzzx_zzx/201506/t20150618_2039193.shtml , (last visited on 28 Oct. 2017).

@ See Economic and Commercial Counsellor’s Office of the Embassy of the People’s Republic of China in
the United States of the Republic of Kazakhstan,http://kz.mofcom.gov.cn/article/ddfg/tzzhch/200603/
20060301728398.shtml, (last visited on 28 Oct. 2017).

2 7HANG Jin,A Study of International Law on Investment Protection in “The Belt and Road” Area,Social
Sciences Academic Press,54 (2017).
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Last but not least,home countries may learn lessons from Clean De-
velopment Mechanism  (hereinafter referred to as CDM). CDM projects
start with the submission of a document describing the project to a Desig-
nated National Authority of the state hosting the project. Once approved,
the CDM project is implemented by the project proponents and is moni-
tored by an independent domestic or international company,the Designated
Operational Entity. With regard to its sustainable development integrity,
when examining the feasibility and later the implementation of a CDM pro-
ject,it is crucial to consider all relevant dimensions of sustainable devel-
opment, especially the gaps between the international and national legal
orders. For CDM is designed as a hybrid model of top—down international
lawmaking by treaty bodies combined with bottom—up rules such as sus-
tainable development criteria decided by the host country. While the fact
that these criteria are decided at the national level should ensure that each
state determines its own sustainable development path,on the other side,
this “decentralization” entails risks of inconsistencies among the standards
in different countries. These in turn may lead to investors “shopping” for
investments in countries with lower environmental standards and conse-
quent losses in terms of environmental integrity. ®As for home countries,, it
is suggested to make incentivized policies or regulations for environment—
friendly overseas investment project,or even offer the domestic enterprises
with green path to encourage them to make investment on clean energy or

other green and environmental protection investment destination.
CONCLUSION

Breaking trade barriers,seeking a win—win situation and promoting
growth are the major challenges posed for home countries. As for China,

the Belt and Road Initiative paves the way for coping with these challenges

® Tullio Treves,Francesco Seatzu,Seline Trevisanut, Foreign Investment International Law and Common

Concerns ,Routledge (London),at 173-175 (2014).
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through promoting economic coop-
eration and mutual benefit. Tradi-
tional economic globalization has
been more of a zero —sum game
where developing countries are
drained of resources,and it might

pose threats to the international

environment and sustainable de-
velopment. B&R,in comparison,is based on the notion of China and partic-
ipating economies each playing to their different kinds of advantages,and it
therefore can shape a more vibrant,open and sustainable global economy. It
is necessary for China to establish a scientific investment strategy,and en-
sure effective implementation,and optimize investment through B&R Initia-
tive projects to promote the new version of economic globalization whilst
accelerating China’s economic transformation and structural upgrade.

A successful overseas investment should be grounded in domestic
strengths creating synergy with the domestic market; be able to uplift do-
mestic technologies and economic growth,enhancing industrial upgrading;
benefit the investment destination countries to yield win—win relationships.
Investment sectors that are in line with the aforementioned aspects refer to
both cutting—edge industries and certain traditional manufacturing sectors.
For instance,the mid—western United States has traditional manufacturing
industries including automotive and agricultural machinery,as well as e-
merging industries such as health —care and bio —pharmaceuticals,all of
which have big prospects in terms of cooperating with related industries in
China. Investment in these areas will benefit China’s industrial upgrading
and implement the Made in China 2025 initiative,while creating job op-
portunities for the investment destination countries” local markets. In the
meantime ,we shall leverage our technological strengths in high—speed rail

and nuclear power,among others,encourage Chinese enterprises to go
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abroad to seek investment opportunities,promote industrial cooperation,
and work to move B&R Initiative forward.

The standing of each nation state in the global market depends upon
a myriad of factors,among which the stability and predictability of the ex-
isting regulatory regime for investments is always important and often deci-
sive. “The overseas investors are the micro—economic entity of overseas
investment, which are led and guided by local governments,hence govern-
ments are supposed to introduce relative laws,regulations,rules and guid-
ance documents. Moreover, most of enterprises investing abroad are state—
owned enterprises ,over which government’s controls on a large scale. ¥As
mentioned above,to combine the political,economic and theoretical ele-
ments of overseas investment environment protection,it is required and
necessary for the government of China to introduce Overseas Investment
Law at the national level. Especially for the emerging market countries that
possess a lot of “going out” enterprises like China,to regulate and protect
their overseas investment is the most essential requirement to realize the
smooth development of overseas investment.

A crucial way to regulate the overseas investors is to strengthen ap-
proval and regulations. On the one hand,the home country is supposed to
assess the environmental impact of significant overseas investment projects.
On the other hand,if the overseas investors fail to testify that environmen-
tal impact and resource consumption of the overseas investment project are
qualified , competent department of environmental protection administration
shall not approve this project not only during the period investors invest
abroad ,but also in the overseas investment operation period,should the en-
vironmental impact be assessed. As for foreign capital enterprises,it is
necessary to conduct an environmental review if there may be adverse ef-

fects in the environment. When it comes to home countries, it is suggested

@ Zachary Douglas , The International Law of Investment Claims ,Cambridge University Press, 1 (2009).
® See HAN Xiuli,fn.37 at 177.
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to build a database to encourage and capture corporate disclosure of envi-
ronmental information. States should reform BITs to remove encumbrances
on a State’s regulatory power to protect human rights. In addition,the gov-
ernment could make incentivized policies or regulations for environment—
friendly overseas investment projects,or even offer the domestic enterprises
green light to encourage them to make investment on clean energy or other
green and environmental protection areas.

In view of geographical distribution and industry distribution of Chi-
na’s overseas investment,the contradiction between the need of worldwide
environmental protection and improving the position of emerging market e-
conomy as “later” capital exporter has led to more and more related dis-
putes and risks. In addition,the risks China’s overseas investors face in-
clude not only moral hazards,but also legal risks or even political risks.®
Therefore ,China’s overseas investment protection should be strengthened
through all the levels and subjects. In the matter of international invest-
ment treaty ,China is supposed to accept all kinds of terms regarding or in-
volving environmental protection in the treaties. At this stage,environmen-
tal provisions are better embodied in soft laws in order to avoid that envi-
ronmental protection is misused as a measure of barriers to investment. To
take environmental protection of China’s overseas investment seriously is
conducive to sustainable development of China’s overseas investment, host
countries’  fundamental
well —being, mutual -
benefit development be-
tween the host country
and China,together with
global peace and pros-

perity.

© Thid ,at 115.
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